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WASHINGTON REPORT 13-29: Tax Planning after the DOMA Decision - Practical Implications for Same-

Sex Couples.     

 

MARKET TREND: While the U.S. Supreme Court may have revolutionized estate planning for married same-sex couples 

when it invalidated the federal definition of marriage as only between a man and a woman, it leaves many of these couples 

with more questions than answers regarding their planning and in need of guidance.   

 

SYNOPSIS: As summarized in Bulletins No. 13-27 and 13-28, the U.S. Supreme Court recently invalidated §3 of the 

Defense of Marriage Act (DOMA), which defined marriage for all federal law purposes as only a legal union between a man 

and a woman.  Presumably, the decision means federal law should now recognize “lawful marriages” of same-sex couples 

for all federal purposes, including with regard to federal taxation.  The decision, however, did not deal with the provision of 

DOMA that lets states refuse to recognize same-sex marriages performed in other states. Further, many federal laws rely on 

state law to determine what qualifies as a lawful marriage.  This likely means continued complexity in planning for same-

sex spouses both at the federal and state level.  

 

TAKE AWAYS: Married same-sex couples should contact their planning and tax advisors to review how the DOMA 

decision affects their current tax exposure and planning. From there, married same-sex couples will want to review the 

following questions: 

1. Do We Have a Lawful Marriage for Federal Law Purposes? Does Our Current State of Residence Impact the 

Determination? 

2. How are Our Federal Income Tax Reporting and Payment Obligations Affected? Does Our Overall Exposure 

Increase or Decrease? 

3. Can and Should We Amend Prior Federal Returns?  What Are the Risks in Doing So? 

4. What Employee and Federal Benefits Are Now Available or Mandated for My Spouse? 

5. What Changes Can and Should We Make to Our Estate Plans? 



PRIOR REPORTS: : 13-28; 13-27; 97-41; 96-7.. 

 

MAJOR REFERENCES: United States v. Windsor (Sup. Ct. Doc. No. 12-307, Decided June 26, 2013) 

  

 

The U.S. Supreme Court revolutionized estate planning for married same-sex couples when it found unconstitutional the 

federal definition of marriage as only between a man and a woman.  However, it failed to provide an alternative definition 

of a “lawful marriage” for federal law purposes, and the definition varies considerably from state to state.  This lack of 

clarity combined with the federal tax laws newly applicable to lawfully married same-sex couples means complexity 

continues to reign over estate and tax planning for same-sex couples. 

 

Brief Review of the Decision 

 

Background.  As noted in prior Bulletins Nos. 13-28 and 13-27, U.S. v. Windsor involved the claim of a federal estate tax 

marital deduction by the estate of a deceased spouse of a married same-sex couple.  Although the couple in question 

resided in New York, which legally recognized the marriage, their claim was barred by DOMA’s definition of “marriage” and 

“spouse” as excluding same-sex partners for federal law purposes.  The estate paid $363,053 in federal estate taxes and 

sought a refund, which the IRS denied. The estate brought this refund suit, contending that DOMA’s definition of marriage 

was unconstitutional. 

 

Limited Review.  The U.S. Supreme Court looked solely at the constitutionality of DOMA’s definitions of the word 

“marriage” as “only a legal union between one man and one woman as husband and wife,” and the word “spouse” as only “a 

person of the opposite sex who is a husband or a wife.” The other provisions of DOMA, including §2 of DOMA, which 

allows states to refuse to recognize same-sex marriages performed in other states, were not reviewed and thus remain in 

effect. 

 

Unanswered Questions.  Since §2 of DOMA remains in effect, other states may not only continue to prohibit same-sex 

marriages, but also refuse to recognize those marriages that were legally entered into in another state.  How this will impact 

the federal recognition of same-sex marriages remains unclear.  The Supreme Court also did not address whether civil 

unions, registered domestic partnerships, or other legal constructs created under state law to provide some or all of the 

rights and obligations of a marriage should constitute a “lawful marriage” for federal purposes. 

 

Potential Estate and Tax Planning Implications 

 

For “lawfully married” same-sex couples (“LMSCs”), the DOMA decision has far-reaching implications for almost all 

aspects of their estate and tax plans.  Apart from its impact on certain employee and federal benefits (as reviewed in 

Bulletin No. 13-28), the decision completely changes the basic assumptions regarding the tax treatment of spouses of LMSC 

for federal income, Medicare, and transfer tax purposes. Whether a LMSC experiences an overall net benefit or liability 

from the change in federal recognition of the marriage will generally depend on their total income and net worth and 

whether one spouse is the primary income earner.   

 



Federal Income Taxes.  Spouses of LMSCs who previously had to file as single taxpayers now should be required to file 

as married individuals, which may significantly alter the couple’s total federal income tax liability.  

 

Overall Impact - Marriage Bonus or Penalty.  Whether a change in filing status results in a lower or higher federal income 

tax bill (a “marriage bonus” versus a “marriage penalty”) depends on numerous factors, including whether one spouse 

earns most of the income, the credits, deductions and exemptions available to the spouses as a couple versus individually, 

alternative minimum tax (“AMT”) exposure, etc.  Generally, however, when both spouses in a LMSC have similar incomes, 

they likely will experience a marriage penalty because their combined incomes, as joint filers,[1] pushes them into a higher 

tax bracket or exposes them to exemption phase-outs or deduction limits.  Alternatively, if one spouse of the LMSC earns 

most of the income, the couple could receive a marriage bonus, since the joint filing may shifts the higher income earner 

into a lower tax bracket.  

• Example – Marriage Penalty:  Assume a LMSC, X and Y, each earn $150,000 in wages, each has $30,000 of 

itemized deductions ($20,000 of state and local taxes and $10,000 of mortgage interest), and no children. Based 

on 2013 federal tax laws, the couple would pay $9,411 more in total federal income taxes as married, joint filers as 

compared to single filers ($61,013 versus $51,603). 

• Example – Marriage Bonus:  Alternatively, assume that X earns $300,000 of income and has the $60,000 of 

itemized deduction, with Y earning nothing.  The couple would pay $11,312 less in total federal income taxes as 

married, joint filers rather than as single filers ($68,013 versus $79,325). 

Specific Implications.  A change in tax filing status can affect the application of several  income tax provisions, which may 

further alter the LMSC’s tax exposure.  For example, as married couples, LMSCs: 

• Can exclude up to $500,000 of gain from the sale of a principal residence for federal income tax purposes, even if 

the residence is owned by only one spouse.  

• This exclusion could produce up to $50,000 of federal tax savings for a LMSC, assuming application of a 

maximum 20% capital gains rate.  

• Have the ability to share certain gains and losses, which may allow them to better plan how to offset expected to 

gain in a given tax year. 

• Can take advantage of the tax rules applicable to divorcing couples, such as the tax-free division of property and 

the deduction and taxation of alimony payments. 

• May see new income tax exposure with regard to existing trusts created by one spouse that benefit and/or provide 

certain powers to the other spouse, if the change in marital status converts the trust’s income tax status from a 

non-grantor to a grantor trust. 

• Example:  X created a trust that provides for income distributions to her same-sex spouse, Y. X retained no 

interest in or powers over the trust. Despite the ability to distribute income to X’s spouse (which can create a 

grantor trust for federal income tax purposes),[2] the trust was a non-grantor trust because DOMA prevented the 

federal recognition of Y as a spouse.  Now, if X and Y are a LMSC, Y presumably would qualify as X’s spouse for 

federal tax purposes, and the trust would be deemed a grantor trust.  In this case, X would be required to report 

and pay the federal income tax liability associated with the trust.[3] 

• May no longer recognize losses generated by related party sales (sale of property from one spouse to another at a 



loss) or by “wash sales” (where one spouse sells stock at a loss and the other spouse buys the same stock within 30 

days). Under DOMA, LMSCs, as unmarried couples for federal tax purposes, could take advantage of these 

techniques for income tax planning. 

As shown, the potential tax changes may help or harm LMSCs.  Thus, each LMSC should carefully review with their 

advisors the possible changes and their potential tax exposure. 

 

Federal Medicare Taxes.  A change in a LMSC’s tax filing status also may affect their exposure to the new Medicare 

taxes that took effect at the beginning of 2013, specifically: 

1. The 3.8% Net Investment Income (“NII”) Tax on the lesser of a taxpayer’s (1) NII (dividends, interest, rents, 

capital gains, passive activity income, etc.) or (2) excess modified adjusted gross income over set thresholds 

($200,000 - single; $250,000 - married); and 

2. The 0.9% increase (from 1.45% to 2.35%) in the employee portion of the Hospital Insurance (“HI”) Tax on total 

wages over $200,000 (single) and $250,000 (married).  

3. Whether and how the change in marital status affects a LMSC for purposes of these taxes depends on whether the 

combined amount of NII or wages earned by the couple exceeds the marital filer threshold and whether one 

spouse’s income alone would exceed the single filer threshold. 

·      Example – HI Tax:  A LMSC, X and Y, has combined wages of $300,000, all earned by X.  The couple will pay $450 

less in HI Taxes than X would as a single individual (because the $250,000 threshold now applies to X, as a spouse, rather 

than the $200,000 threshold for single filers).  If, however, X and Y each earned $150,000 in wages, they will pay $450 

more in HI Taxes as married, joint filers rather than as single filers. 

 

Federal Transfer Taxes.  In general, the federal recognition of a LMSC’s marital status should simplify planning for 

LMSCs by allowing them to take advantage of the numerous deductions and other favorable federal transfer tax provisions 

available to married couples. These include: 

• An unlimited estate and gift tax marital deduction for property passing to a U.S. citizen spouse. 

• The availability to elect gift and estate tax exemption portability between spouses. 

• The election to consent to split gifts between spouses. 

• A full step-up in federal income tax basis for a married couple’s entire interest in community property upon the 

death of the first spouse. 

• The availability of “roll-overs” and other options for IRAs and other retirement plan benefits inherited by a spouse 

(see Bulletin No. 13-28 for a more detailed discussion). 

In particular, the availability of the federal gift tax marital deduction should eliminate issues associated with inadvertent 

gifts between LMSCs, such as when titling property in their joint names or when one spouse financially supports the other.   

• Example:  Marital Gifts:  If X, a spouse of a LMSC, owns a bank account of $50,000 and wishes to title it in the 

joint names of X and spouse, Y, no gift should result. Under DOMA, however, and depending on applicable state 



law, X could have made a gift to Y of $25,000 (a ½ interest in the account), subject to a federal gift tax of $10,000 

(assuming a top federal gift tax rate of 40%). 

Further, LMSCs may now face fewer concerns over the potential for federal estate tax exposure at the death of a spouse, 

due to the availability of the federal estate tax marital deduction and the exemption portability election. 

 

·      Example:  Marital Deduction/Portability Planning:  X and Y, a LMSC with two children, have a combined net worth of 

$10 million, with X owning $7 million of the assets. Each spouse leaves her federal estate tax exemption amount ($5.25 

million) in trust for the other spouse and their children, with the balance passing to the surviving spouse. 

 

o   If X dies first, no federal estate taxes are due, and Y can apply her federal estate tax exemption to shelter federal estate 

taxes due on the marital assets at her death, potentially eliminating the federal estate tax liability for the couple.  Under 

DOMA, however, X’s estate may have incurred $700,000 in federal estate taxes (in addition to any applicable state taxes).  

 

o   If Y died first, she would leave only $3 million in trust for X and her children, but her estate could elect portability to 

transfer the remaining $2.25 million of her exemption to X, at a potential federal estate tax savings of up to $900,000 

($2.25 million x 40% top federal estate tax rate). Under DOMA, Y would effectively “lose” this $2.25 million of her federal 

estate tax exemption. 

 

Note that there may be some adverse federal transfer tax consequences as well.  For example, some married same-sex 

couples may have set up Grantor Retained Income Trusts (GRITs), which operate and are taxed similarly to grantor 

retained annuity trust (GRATs), except that the donor-spouse can retain a right to receive all the net income from the trust 

assets as opposed to a qualified annuity amount.  GRITs only work if the remainder beneficiary is not an immediate family 

member (like a spouse); otherwise a federal gift tax is imposed on the entire amount transferred to the trust (without 

reduction for the donor-spouse’s retained income interest).  Under DOMA, a spouse of a married same-sex couple could 

create a GRIT for the benefit of the other spouse.  Now, it is unclear how the IRS will treat existing GRITs where the 

grantor and beneficiary are spouses of a LMSC. 

 

Take-Aways:  Next Steps in Planning 

Given the potential for significant tax and benefit changes, as shown above, married same-sex couples should first contact 

their planning and tax advisors to review the DOMA decision’s impact on their estate and income tax plans.  From there, 

married same-sex couples will want to review the following questions: 

 

(1)       Do We Have a Lawful Marriage for Federal Law Purposes? 

 

Presumably, the DOMA decision means federal law should recognize “lawful marriages” of same-sex couples for all federal 

purposes, including with regard to federal taxation and benefits.  Without DOMA’s single definition of marriage, however, 

federal law often looks to state law to determine what constitutes a “lawful marriage.” Which state law applies (the state of 

current residence or the state of marriage) varies depending on the federal provision in question.  For example, the IRS has 

previously recognized the marital status of individuals as determined under state law for federal income tax purposes.[4]  

Further, the states differ dramatically in their legalization of same-sex marriage (13 have legalized it, 35 have prohibited it, 



and two states are silent on the issue),[5] and, under current federal law, states do not have to recognize same-sex 

marriage conducted in other states.    

 

Bottom line, uncertainty in this area will continue for many married same-sex couples until additional federal guidance is 

issued.  Until then, married same-sex couples who were legally married in and currently reside in a state that recognizes 

same-sex marriages likely qualify as LMSCs for federal tax purposes, while those couples who do not and have never 

resided in such a state may have more questions about their position.   

 

(2)       How are Our Federal Income Tax Reporting and Payment Obligations Affected? 

 

LMSCs will need to project the impact of their change in marital status on their federal income taxes.  While some may 

receive a benefit, other couples may be unpleasantly surprised by the application of the marriage penalty or the loss of 

previously available income tax planning strategies.  To the extent there is increased income tax exposure, LMSCs will want 

to plan for the additional tax payments and review with advisors their options for reducing or minimizing the liability going 

forward. 

 

(3)       Can and Should We Amend Prior Federal Returns? 

 

A married same-sex couple’s change in tax filing status also may have substantially affected their past federal tax exposure.  

Thus, LMSCs should review prior federal income, gift, and estate tax returns for which the statute of limitations remains 

open (typically three years from filing), to determine whether a credit or refund results from a change in their tax filing 

status from single to married.  Prior to amending any return or filing a protective claim for any such refund or credit, 

however, LMSCs should factor in the filing costs, as well as the potential for increased IRS scrutiny or the extension of a 

statute of limitations period for auditing a particular return.[6]  LMSCs will also want to consider the impact on their state 

income tax returns, since many states based their income taxation on the determination of federal income.  Again, 

assessing the potential impact in states that do not recognize same-sex marriage will require additional guidance. 

 

(4)       What Employee and Federal Benefits Are Now Available or Mandated for My Spouse? 

 

As discussed in Bulletin No. 13-28, the DOMA decision impacts numerous employee and federal benefits available to 

spouses.  LMSCs should review what benefits are now accessible by or mandated for a spouse so that they can factor in the 

availability of these benefits in their overall plan (e.g., required spousal death benefits under certain qualified plans, 

availability of employer health benefits to spouses of employees, availability of Social Security benefits, etc.). 

 

(5)       What Changes Can and Should We Make to Our Estate Plans? 

 

LMSCs should have far more flexibility in estate planning given the various federal transfer tax deductions and benefits 

provided to married couples, particularly the availability of exemption portability and the unlimited marital deduction for 

federal gift and estate tax purposes.  LMSCs now may want to consider the benefit of planning with exemption portability 

and/or incorporating outright marital bequests, marital deduction trusts (including the use of so-called A/B trust plans 

that use a bypass or credit-shelter trust for the federal exemption amount and a marital deduction trust for other assets), or 



disclaimers trusts (which effectively allow the surviving spouse to determine what portion of the deceased spouse’s estate 

should qualify for the marital deduction or use the deceased spouse’s federal estate tax exemption) into their estate plan to 

provide for their surviving spouses.  

 

LMSCs also should review their existing life insurance coverage and update it to reflect their new needs.  For example, 

given that a LMSC’s federal estate tax exposure may be deferred until the death of the second spouse, survivorship life 

insurance coverage, rather than first-to-die coverage, may be a better fit for the couple’s needs. 

 

 

 
[1]           Note that the LMSC could file separately as a married couple rather than jointly, but this filing status almost 

always generates a greater tax liability. 

[2]           See IRC §677(a)(1), which provides that the grantor shall be treated as the owner of any portion of a trust, whether 

or not he is treated as such owner under IRC §674 , whose income without the approval or consent of any adverse party is, 

or, in the discretion of the grantor or a nonadverse party, or both, may be distributed to the grantor or the grantor's spouse. 

[3]           Note that grantor trust status may also arise if Y holds certain powers over the trust, as Y, as a spouse, is now 

related and subordinate to X (See IRC §672(c)(1)). 

[4]           Notably, though, in Rev. Rul. 58-66, the IRS ruled that, if applicable state law recognizes common-law marriages, 

the status of individuals living in such relationship for federal income tax purposes is that of husband and wife.  The IRS 

position on common-law marriage applies even if the taxpayers who entered into a common-law marriage in a state which 

recognizes such relationship later move into a state in which a ceremony is required to initiate the marital relationship. 

Unlike with common-law marriages, however, §2 of DOMA specifically allows states to refuse to recognize marriages that 

legally occurred in other states, which may affect the IRS position with regard to same-sex marriages. 

[5]           Recognition:  The District of Columbia and the following states have legalized same-sex marriages:  California, 

Connecticut, Delaware, Iowa,  Maine, Maryland, Massachusetts, Minnesota (as of Aug. 1, 2013), New Hampshire, New 

York, Rhode Island (as of Aug. 1, 2013), Vermont, and Washington. 

            No Law:  New Jersey and New Mexico do not have any laws or constitutional provisions regarding the legalization or 

prohibition of same-sex marriages (although New Jersey allows legal unions between same-sex couples). 

            Prohibition:  The following states prohibit and/or do not recognize same-sex marriages: Alabama, Alaska, Arizona, 

Arkansas, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Michigan, Mississippi, 

Missouri, Montana, Nebraska, Nevada, North Carolina, North Dakota, Ohio 

Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, 

Wisconsin, and Wyoming. 

[6]           Note that there is always the possibility that the IRS could require LMSCs to file amended returns for open years 

to reflect a change in their marital filing status, on the theory that there was a tax benefit to filing as single individuals, 

which tax benefit has been deemed unconstitutional and cannot be relied upon.  We will have to wait for IRS guidance to 

see how they will approach this and many other issues.  

  

For more information about the topic discussed in this Washington Report, please contact Albert Gibbons 

at algibbons@algibbons.com 

 



In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE USED, BY 

YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE INTERNAL 

REVENUE SERVICE. 

 

In the event that this Washington Report is also considered to be a “marketed opinion” within the 

meaning of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF THE 

TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON THE 

PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX 

ADVISOR. 
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